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Memorandum of Agreement

The Texas Natural Resource Conservation Comnrission (TNRUC)

and Region 6 of the U.5. Environmenial Protection Agency (EPA), enter
irta this Memarandum of Agreement (MOA), for the purposes of
sepporting the INRCC Voluntary Cleanup Pragram (VOP) and
defining the roles and responsibitities of EFA and TNRCC with

respect to activities conducted under the authority of the TNRCC VCP.

This MOA has been develaped by mutual cooperation and cousent.

the Texas Natural Resource Conservation Commission:
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cBee' Chairman Datie
foa.s Natural Resource
Conservation Commission

For the Environmental Protection Agency:

!
Jﬂﬂ. Saginaw, Regional Adwinistrator
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L. vironmental Protection Agency




MEMORANDUM OF AGREENMENT
BETWEEN THE
TEXAS NATURAL RESOURCE CONSERVATI ON COVM SSI ON
AND THE
UNI TED STATES ENVI RONMVENTAL PROTECTI ON ACENCY, REG ON 6

l. Pur pose

The Texas Natural Resource Conservation Comr ssion (TNRCC) and Region 6 of the
United States Environmental Protection Agency (EPA), enter into this Menorandum
of Agreement (MOA), for the purposes of supporting the TNRCC Vol untary C eanup
Program (VCP) and defining the roles and responsibilities of EPA and TNRCC with
respect to activities conducted under the authority of the TNRCC VCP.

. Eligibility for VCP

TNRCC and EPA agree that sites where ranki ng packages have been subnmtted to
EPA Headquarters proposing their inclusion on the National Priorities List
(NPL), or sites listed on the NPL, are ineligible for the TNRCC VCP.

TNRCC and EPA further agree that sites, or portions of sites, regul ated under
t he Resource Conservation and Recovery Act (RCRA), 42 U S.C. S 6901, are
generally eligible for consideration under the TNRCC VCP. However, hazardous
waste facilities which are currently operating under a RCRA permt, have been
i ssued a RCRA S3008(h) Order or are currently operating under interimstatus
permt authority are ineligible for participation in the TNRCC VCP.

This MOA will apply to all sites given VCP Certificates of Conpletion by TNRCC
on or after Septenber 1, 1995, the effective date of the VCP.

I11. Background

EPA and the TNRCC believe the revitalization of contam nated properties, or
properties perceived to be contam nated (often called "Brownfields"), wll
provide a significant benefit to the environment and econom es of the | ocal
communities of the State of Texas. To the extent possible, EPA and the TNRCC
seek to sinmplify the revitalization of industrial and conmercial properties by
addressing the existing regulatory inpedinments to the financing, transfer and
appropriate use of these properties. Both agencies will work in a cooperative
and coordinated effort to ensure that successful inplenentation of this
endeavor is acconplished and pledge to enploy their authorities and their
resources in nutually conplementary, non-duplicative methods.

EPA and the TNRCCseek to protect human health and the environnent by
encouragi ng the voluntary investigation and cl eanup of properties in Texas by
i npl ementing the follow ng strategi c goals:

1. Pronoting appropriate investigations and cl eanups by groups/individual s
participating in the VCP.

2. Devel opi ng partnershi ps between EPA, the TNRCC,other State and | ocal
governnment al agenci es and external stakeholders in Texas, including
representatives fromcitizen/community groups and the private sector.



3. Providing necessary information to property owners, prospective
purchasers, |enders, public and private devel opers, citizens,

muni ci palities, counties and elected officials to allow for inforned
deci si on maki ng.

4. Providing public involvenent activities to ensure the affected public in
i nformed of response actions related to the VCP. Activities conducted by VCP
applicants to informthe affected public may include notices in |oca
newspapers, bl ock advertisenents, letters to individual househol ds and

busi nesses or other personal contacts regarding the contam nati on. The TNRCC
wi Il nmake avail able for inspection and copying all reports on its position
regardi ng voluntary cleanup sites. The TNRCC will respond to all public

i nquiries and conments regarding voluntary cleanup activities in a tinely
manner .

5.Pronoting mtigation of exposure to contam nated nedia cost-effectively,
consistent with projected future uses at the sites and applicable federal
and state | aw.

6. Pronoting response action objectives when approving mtigation nmeasures
for the sites.

To acconplish these goals, EPA will help and support the TNRCCi n further
devel opi ng and expandi ng the use of the VCP. EPA recognizes the VCP as

i nstrunental in devel oping and inplenenting successful strategies to help
pronote voluntary investigation, cleanup and revitalization of Brownfields
properties. The TNRCCwi || assist and support efforts to pronote and i npl enent
the EPA Brownfields initiatives. The TNRCCand EPA recogni ze each ot her as key
partners in the ongoing success of the VCP.TNRCCal so recogni zes the rol e of EPA
i n addressing the uncertainty of financing, transferring and devel opi ng
Brownfields sites by quantifying the risks of federal liability.

I'V. Inplenmentation

TNRCC and EPA should work in a coordinated effort to ensure there is no
duplication of effort at the sites, and that site cleanups continue in a
timely fashion. TNRCC will notify EPA when sites are being addressed under
the VCP. Wiile a RCRA site is being addressed under the VCP, TNRCC wi |l code
that site in the Resource Conservation Recovery Information System (RCRIS) to
reflect that site's status. Wile a Conprehensive Environnmental Response,
Conmpensation and Liability Act (CERCLA) site is being addressed under the
VCP, EPA will code that site in Conprehensive Environnental Response
Conmpensation Liability Information System (CERCLIS) to reflect that site's

st at us.

In the unlikely event that a RCRA facility which is being considered for the
VCP is also listed on the EPA Region 6 Corrective Action Prioritization
System (R6CAPS) as a nmediumor high priority facility, the facility will not
be excluded from consideration for federal investigation or renedial action.
Attachment to this docunent is a listing of high and nediumopriority
facilities currently ranked on the R6CAPS. Facilities are ranked as high or
medium priority on RGCAPS as a result of the size and conplexity of the




facility's operations and/or environnental issues. Facilities will be added
periodically to the R6CAPS after consultation with the TNRCC. Consideration
for adding facilities to RGCAPS will be based upon the size and conplexity of
the facility's operations and/or environmental issues. H gh and nedi um
priority RCRA facilities that conplete response actions at a facility or
portions of a facility and receive a certificate of conpletion under the VCP
may request that they be reeval uated under R6CAPS. This reeval uati on nay
result in renoval fromhigh or mediumpriority categories.

Once any necessary response action at all involved portions of a site is
complete, EPA will archive from CERCLIS those sites renedi ated under the
authority of the VCP and for which TNRCC has issued a Certificate of

Conpl etion. At a mninum TNRCC and EPA should discuss the status of sites
nont hl y.

Wiile a site with an ongoing investigation or renediation remains in
conpliance with the ternms of a VCP agreenent, or when a site investigation or
remedi ati on has been conpl eted according to the practices and procedures of
the VCP and the TNRCC has issued a Certificate of Conpletion for the site
upon a review and approval of the Response Action Conpl etion Report or other
final report, or the TNRCC has issued a Certificate of Conpletion for part of
the site, EPAwill not plan or anticipate any federal action under CERCLA, 42
US C 8§ 9601, et seqg., or RCRA, 42 U.S.C. 8 6901 et seq., for that part of
the site, unless it is determned that the sit* poses a threat to hunan
health or the environnment, an inmm nent and substantial endangernent or
energency situation, and as a result, Federal response actions are warranted.

In addition, in accordance with Section |V of this MJA, EPA and TNRCC wi | |
suspend further action or take no action at sites being investigated or

renmedi ated under the VCP. EPA may resune or initiate response actions at such
sites only if: (a) the VCP applicant fails or refuses to conplete the
necessary cl eanup, and TNRCC is unable to ensure conpl etion of response
actions at those sites; or (b) an energency situation arises that would
require Federal intervention.

In all cases, the EPA decision not to take federal response action for sites
i mpl enenting investigation and cl eanup under the VCP will be based strictly
on the information known by EPA and TNRCC at the tine of the TNRCC

determ nati on concerning the site.

If, followng the issuance of the Certificate of Conpletion by the TNRCC
conditions at the site, previously unknown to TNRCC and EPA, indicate that

t he response action undertaken pursuant to the VCP is not protective of human
heal t h and the environnent, TNRCC and EPA reserve the right to take necessary
response action to protect human health and the environnent.

TNRCC wi Il continue to denonstrate that its VCP has adequate resources to
ensure that voluntary response actions are conducted in an appropriate and
tinmely manner, and that neani ngful outreach efforts are available to affected
i nterest-holders. TNRCC shall continue to nake available to current and
prospective owners, |enders, and affected interest-holders, both technica
assi stance and streanli ned procedures to ensure adequate invol venent through
notification and expeditious voluntary response actions.



EPA will continue to work with TNRCC to renove any concerns about federa
activity under CERCLA and RCRA so as to encourage the financing, transfer,
and appropriate devel opnment and reuse of properties in Texas. EPA and TNRCC
wi Il provide technical assistance to |ocal and state governnental agencies in
order to facilitate the revitalization of contam nated or potentially

contam nated properties in Texas.

EPA may provide, in its sole discretion, and after consultation with the
TNRCC, resources to |local and state governnental agencies in order to support
Brownfields initiatives in Texas.

V. Pr ot ecti veness

The VCP shall ensure that voluntary response actions are protective of
human heal th and the environnent. Upon the assessnent of a site, the VCP
shoul d determ ne whether the site poses a threat to human health and the
environnent, and whether nmitigation of the potential exposure of hunan and
ecol ogi cal receptors to contam nated nedia is warranted, consistent with
appl i cabl e Federal and State |law. Protective contam nant concentrations in
a nedia will be determ ned by the VCP, consistent with projected future
uses at the site.

Mtigation of exposure to contam nated nedi a shall be conducted cost-

ef fectively, consistent with projected future uses at the site, and
consistent with applicable Federal and State |law. Mtigation nmeasures may
i nclude one or nore of the following: (1) Treatnent of contam nated nedi a
to acceptabl e exposure levels; (2) Containnent of contaminated nedia to
accept abl e exposure levels; (3) Transport to offsite treatnent; or (4)
Restricted access to and/or use of the site through institutiona
controls.

VI. Reporting
On a nonthly basis the TNRCC will report to EPA on the follow ng:

1. Nunber, nanes and types of sites participating in the VCP and the status
of those sites;

2. Nunber, names and types of sites applying for or enteringtheVCP the
previ ous nont h;

3. Sites having received Certificates of Conpletion fromthe TNRCC of ful
or partial conpletions in the previous nonth; and

4. Notifications of any VCP non-conpl etions or defaults.
V1. Modification
EPA and TNRCC may nodify this MOA fromtine to tine to sinplify and/or

define the procedures contai ned herein. EPA and TNRCC shall keep the other
i nformed of any rel evant proposed nodifications to its statutory or
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regul atory authority, forms, procedures, or priorities. This MOA shall be
revi sed, as necessary, by the adoption of such nodifications. The MOA shoul d
be reviewed on an annual basis by EPA and TNRCC staff to determne if

revi sions, are necessary. A nodification nust be in witing and signed by
the signatories or their designees to beconme effective.

| . Reservations of rights

EPA and TNRCC reserve any and all rights or authority that they respectively
have, including but not limted to, legal, equitable, or adm nistrative
rights. This specifically includes EPA and TNRCC s authority to conduct,
direct, oversee, and/or require environnental response in connection with
any facility or site which participates in the VCP. Notw thstandi ng any

ot her provision of this MOA, nothing herein affects or limts EPA or TNRCC s
authority or ability to take any enforcenent action authorized by | aw.



